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Appeal Number: EA/2008/0024 & 0029

Decision

The Tribunal upholds the decision notice dated 19 February 2008 and dismisses the
appeal by the Cabinet Office against the Information Commissioner's direction to disclose
(subject to the redactions specified) the Minutes for the Cabinet Meetings that took place
on 13" and 17" March 2003.

The Tribunal dismisses the appeal by Dr Lamb seeking disclosure of the other records of
the Cabinet Meetings that took place on 13™ and 17" March 2003, as identified in its
preliminary decision dated 11 August 2008.

Reasons for Decision

Introduction

1. We have decided that the public interest in maintaining the confidentiality of the

formal minutes of two Cabinet meetings at which Ministers decided to commit

fncas to military action in lrea_did nnt 2t tha tima subinn Heoe Malbic ab AGice ar fe
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Background
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“(1) Information is exempt information if its disclosure under this Act would,
or would be likely to, prejudice —

(a)relations between the United Kingdom and any other State ...”

The Cabinet Office acknowledged that some redactions had been proposed by the

Information Commissioner in his Decision Notice, but argued that these were not

primary case under section 35, further redactions should be made pursuant to
section 27.

6. We should add that FOIA section 2(3) has the effect of designating both the
sections 35 and 27 exemptions as qualified exemptions. The result is that the
obligation of the Cabinet Office to disclose the information in question did not apply

unless (pursuant to section 2(2)(b)) “in all the circumstances of the case, the public
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new information. However, he suggested that if this was the case it might suggest

that there had been only limited discussion of the important issues that were
decided during the two Cabinet meetings and that there was therefore a strong
public interest in disclosure of the Additional Material as it would enable the public
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on those occasions. On this basis he indicated that, notwithstanding the
Information Commissioner’s concession, he wished to pursue his appeal, although
_}9 dirl pabl e it snnasar s maresen st tha hpariney o thoendarn fillad foaorbbone

= ;

|

o YT ‘




written evidence was nevertheless taken into account without objection from the

Information Commissioner.
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so reduce the risk that the public interest in maintaining the exemption

Aic aptaithairizh tho nublic intopagt i dicnlacurn

15. The approach we take fo these issues is governed by FOIA section 58, under which
we may allow an appeal and/or issue a substituted Decision Notice if we think that
the Decision Notice is not in accordance with the law or, 1o the extent that it
involved an exercise of discretion by the Information Commissioner, we think that

the discretion ought to have been exercised differently. We have an express power
to yeydey any figdino f faat op which the Derision Nofire was based_ In the
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17.0n 8 November 2002 the UN Security Council passed resolution 1441, This
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enable UN inspeciors to have access to its facilities. It went on to declare that

failure to comply would be a material breach of its obligations and that any breach
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the course of his statement the Foreign Secretary disclosed that he had personally

supported military action during the Cabinet meeting the previous day.
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circle of individuals to discuss major decisions for which the Cabinet as a whole
would ultimately carry responsibility and expressed concern that, viewed overall, the
scope for informed collective political judgment by the Cabinet had been reduced.
Lord Butler's committee had secure access to intelligence material, its meetings

and deliberations were closed, and only its conclusions were published.

29.0n 10 March 2005 the House of Commons Public Administration Select Committee,
in the course of considering the issue of civil service effectiveness took evidence
from Sir Andrew (later, Lord) Turnbull. He had been the Cabinet Secretary in March
2003 and answered questions on the effectiveness of Government in the run-up to
the lraqg war and the manner in which the Attorney General's advice had been
presented to the Cabinet.

S&in Aorit 2005 _fnllowinn a_nartial leak the (Rawernmont nublichad tha.Z _Merob ,

examined the Attorney General regarding the 7 March Opinion and the 17 March

Opinion and the general process by which legal advice is given to the Government.

32.0n 22 May 2006 the Information Commissioner issued an Enforcement Notice
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expressed by any of those involved in the provision of advice or information
informing that advice” while disclésing “those parts of the Requested Information
-..which led to, or supported, the concluded views which were made public by the
Attorney General in [the 17 March Opinion]”. The Information Commissioner
added:

“As the government chose to outline an unequivocal legal position, on such a

critical issue at such a critical time, the balance of the public interest calls for the
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Because of a perceived difficuity of separating the material to be disclosed from that
which was to be retained, so that redacted versions of the originals would not be
satisfactory, the Information Commissioner ordered the Legal Secretariat of the Law

Officers to publish a disclosure statement setting out the substance of all the

recorded material which led to or supported the views made public in the 17 March
Opinion.
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35.1n the following paragraphs we deal with the factors on each side of the balancing
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36.The Cabinet Office argued that in this case there were both general arguments in
favour of maintaining confidentiality of Cabinet Minutes as a whole, and aiso

specific reasons why disclosure of these particular minutes would be contrary {o the
public interest.

37.The general factors were said to arise in this way. The Cabinet Office relied on
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“The internal processes through which a decision has been made, or the level at
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39.A consistent theme pursued in the commentaries has been the importance of

allowing Ministers to consider test and madifv nnlicv nantinneg in rabiet dahata Tha

impact of disclosure is said to be that Ministers in future would be reluctant to
expose themselves to criticism or ridicule by their political opponents, or a hostile
media, for seeming to have doubts about an issue or to have changed their mind in

the course of Cabinet discussions. When considering the options available they will
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achieved without prejudicing the public interest. However, exceptions were again
introduced in the aftermath of war during the late 1940s. These recognised that
any attempt to maintain the stringent restrictions of the pre-war period would be
brought into contempt as a result of the pressure to include in political
autobiographies and histories information that had been protected by the

requirements of military security during wartime. A memorandum, which was
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be restrained “Iif the public interest in concealment outweighs the public interest in a
gdoht fo frea nuyhblication”  Howeuver it decided ~n the farte nf tha race hofars it
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that the detailed content of the particular diaries would have a very limited impact
on free and open Cabinet discussion because of the passage of time (ten years)
since the events recorded. It reached that decision even though ‘the individuals

involved are the same, and the national problems have a distressing similarity with
those of a decade ago”.
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attended before his resignation.

(¢c) “"An Honourable Deception? New Labour, Irag and the Misuse of Power” by
Clare Short. This included a number of criticisms about the management
of Cabinet business in the years following the 1997 election of a Labour
Government led by Tony Blair and quoted from her diary what she had
recorded about Cabinet discussions on the question of lrag in September
2002, 13 March 2003 and 17 March 2003.
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Against that background we now proceed to consider the arguments on each side
of the public interest balance, again limiting our consideration at this stage to the

Minutes and not the Additional Material.

Factors in favour of maintaining the exemption

50.The Cabinet Office relied in particular on the importance of maintaining the
convention of Cabinet collective responsibility and confidence, as described above,
and stressed its importance to the effective functioning of a central element of the
nation’'s system of government. The evidence of Sir Gus O’'Donnell stressed that

the danger to the convention lay, in particular, in the risk that if Ministers anticipated
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passage of time between the events in question and the date when Dr Lamb's

request was refused). The Information Commissioner's own Decision Notice had
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transparency, and therefore disclosure, for some time. it was reflected in the
willingness of the Courts to require disclosure of relevant documents for the
purpose of litigation, heralded by the decision of the House of Lords in Conway
v Rimmer. FOIA introduced a radical change to our law, and the rights of the

citizen to be informed about the acts and affairs of public authorities”

Although, therefore, we take full account of the high judicial authority stressing the
importance of confidentiality as a means of ensuring the proper functioning of

government (an importance which the information Commissioner went some way {o
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56.The Information Commissioner also argued that Cabinet collective responsibility
would actually be enhanced by the disclosure of material showing how the Cabinet
operated. We note the point but do not place any great weight on it.

57.Finally, we should mention the specific reasons for maintaining the exemption.

L
o,
J
E’
H




Appeal Number: EA/2008/0024 & 0028

a strategy that was not supported by many other nations and is now perceived as
having been based on incorrect intelligence. It had also been based on legal advice

which has been challenged by a number of knowledgeable commentators. The

E:ﬂhi“m‘mﬂ ire arcantad the imnortanca nf the dmr_ﬁi‘;ing Ibnf qu hﬁp{; Qaap t
: #

gl 1 |

:

|

Cabinet collective responsibility being put at risk.

60.0n the question of the decision-making process Professor Hennessy suggested in
his evidence that there were no greater decisions for a Cabinet to take than those

affecting war and peace and that he feared that in this case the Cabinet as a whole
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evidence, stressed the importance of testing the legality of the many other issues
that arise during the course of military action. He suggested that the legal advice
regarding the detailed manner in which military forces are deployed is as important,

if not more important, than the legal advice given at the point at which the initial
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Minutes disclosed no evidence of the failure of Cabinet decision-making it would still
be in the public interest to see whether the information that was placed in the public
domain by the Government at the time was consistent with what had been said
behind closed doors.

65.Before us the Cabinet Office accepted that the matters discussed at the two
Cabinet Meetings were grave and remain matters of controversy. However, it
argued, first, that the more important the issue under consideration the more
important it was for Ministers to be able to approach it without any concern that their
discussions might be made public. Secondly, it made the general point that if a
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or accountability, at least some consideration should be given to the way in which
disclosure of the particular information sought would actually further that public
interest. Counsel argued on its behalf that no such justification had been provided
in this case and that consideration should in any event also be given to the cost, in

terms of harm to good governance, that the public would suffer if disclosure were to
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the public would be significantly better informed on this issue if the Minutes were

disclosed.

70.The Information Commissioner challenged the suggestion that the operation of
other mechanisms for openness and transparency had been sufficient to satisfy the
public interest. He argued that they should not be regarded as alternatives or
competing means to freedom of information disclosure; they reinforced it but were

not alternatives. Disclosure under FOIA should be regarded as a means of
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mechanisms of scrutiny, for example, by providing a flow of information which a free

press could use. The Information Commissioner also argued that the scrutiny that
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in this case would set a precedent for the future. As to the passage of time the
Cabinet Office argued that the 'age’ of the information was as capable of
diminishing the public interests pointing in favour of disclosure as those which
support the maintenance of an exemption. And, as regards the public interest in
maintaining the exemption, it said that the extent of any diminution will vary from
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case as in others. Specifically, it argued that factors in favour of maintaining the
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participating in a full and open discussion and scrutiny of options if they had an
assurance that there would be consistency of approach with regard to disclosure

and that in_what Mr Swift referred to as  “the nnrmalun of events” theic
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public interest in disclosure would, in his view, have justified the countervailing cost

in terms of the detrimental effect on good decision-making. The March 2003
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79. Notwithstanding the above there is undoubtedly a strong argument in favour of
maintaining the section 35 exemption in respect of Cabinet discussions. However,
the ryiblic interest factars in favour of disclosure are. in the view of the majority, very _

thadoyasinoent
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another country is momentous in its own right and, as recorded in paragraph 59
above, its seriousness is increased by the criticisms that have been made
(particularly in the Butler Report) of the general decision making processes in the
Cabinet at the time. There has also been criticism of the Attorney General's legal
advice and of the particular way in which the 17 March Opinion was made available

to the Cabinet only at the last moment and the 7 March Opinion was not disclosed
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aware of the 7 March Opinion, as well as those who were not, is of crucial
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two documents and heard evidence and argument in closed session, which
considered whether, for example, the Minutes showed the presence (or absence) of
dissent between Cabinet members or the adequacy or inadequacy of the scrutiny
applied to either the decision reached or the legal and evidential basis for it.

However, the majority considers that the value of disclosure lies in the opportunity it

provides for the public to make up its own mind on the effectiveness of the decision-

making process in context.

The minority view of Mr Whetnall

83.The minority view seeks to reach the decision most likely to support continued

confidence that Cabinets can explore difficult issues in full and in private, and on the

84. Professor Hennessey's witness statement and answers to questions laid particular
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taken by the Prime Minister. Had the longer form of the Attorney’s advice been

available to the full Cabinet, its doubts and difficulties would perhaps have
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concluded form it was expressed in certain terms. It is plausible against this

background that any note of uncertainty would have met with impatience at Cabinet

nn 177 Mazch _and e have the disouted renarg (seanarporanh 45 ahoyalgthat
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was discouraged by her colleagues.

87.The conclusions of Lord Butlers committee include a finding quoted at paragraph
28 abovg, -

of collective Government, still less that procedures are in aggregate any less

effective now than in earlier times. However we are concerned that the
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could add to the factors eroding the integrity of the Cabinet process, objective
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discussion and scrutiny. To that extent they would add little new content fo the

information available to the public. In the course of that scrutiny the Attorney's
e b bonn cadeseieb isetinned and nroabed
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contemporaneous notes is likely to be idiosyncratic and could well give a false
impression as to the weight and importance that should be attributed to a particular

part of the debate or the tone in which the points of discussion were expressed.

Theo M;_ﬂl:fﬁcix'.'il‘a yridfany by vers caninre and avnarianecad eivil carvants and we

personal recollection and their professionalism in creating from those notes a fair,
accurate and balanced record of the meeting in question. This is not to say that
circumstances will never arise when it may be appropriate to disclose informal
notes, but we are unanimous in our conclusion that this is not such a case and that
no disclosure of the Additional Material should be made. We reach that conclusion
after also considering Dr Lamb's arguments for disclosure, to the effect that
disclosure might throw further light on the care and vigour with which members of
,. -m_f-'u" 7 Sades inbly o tutlee_iafarargl andae 4wt
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Signed

G

Chris Ryan

Deputy Chairman Date: 27 January 2009
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